UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re:

Cerald N. Butler, CHAPTER 7
Debt or .
Bky. 3-93-4300

Nor man Col det sky and
Percy G eenberg,
Plaintiffs.

VS. Adv. 3-93-286

Cerald N. Butler,
Def endant . ORDER FOR JUDGVENT

This matter cane on for trial on January 3, 1994, on Plaintiffs’
conpl aint objecting to dischargeability of their debt under 11 U S.C
Sections 523 (a)(2)(B) and (a)(6); and, in the alternative, objecting
to the Debtor's general discharge under 11 U S.C. Sections 727(a)(2),
(a)(3), and (a)(4). Appearances are noted in the record. Based on the
evi dence heard and received at trial; witten and oral argunents of the
parties; and, being fully advised in the matter; the Court now makes
this ORDER pursuant to the Federal and Local Rul es of Bankruptcy
Procedure.

l.
STATEMENT OF THE CASE.

Gerald Butler delivered a false financial statenment to the
Plaintiffs in May, 1989, in connection with his refinancing a
partnership vendee's interest in a contract for deed. The financi al
statenent overstated M. Butler's net worth by at |east $8, 000, 000.
The refinanced contract was |ater breached and, in 1992, the
Plaintiffs, who were the contract vendors, obtained a judgnment agai nst
M. Butler in the ambunt of $192,836.68, on a linited personal
guarantee. The judgnent has not been collected, and the Plaintiffs
seek judgnent in this proceeding that the debt is nondi schargeabl e
under 11 U.S.C. Section 523(a)(2)(B). For the reasons stated in the
opi nion, the Court rules in M. Butler's favor on this claim finding
that the Plaintiffs did not detrinmentally rely upon the fal se statenent
of financial condition.

Alternatively, the Plaintiffs seek judgnent denying M. Butler's
general discharge under 11 U. S.C. Section 727(a)(2)(A), (a)(3) and
(a)(4). The Plaintiffs claimthat, prepetition, M. Butler
fraudul ently concealed an interest in a partnership, known as JERO
Partnership Il; and, that he fraudulently omtted his partnership
interest fromhis bankruptcy schedules. They also claimthat M.
Butler failed to keep adequate records of his business dealings
general ly, so that his pre-bankruptcy business affairs could be
reasonably ascertained. For the reasons stated in the opinion, the



Court rules in favor of the Plaintiffs on these clains and orders that
t he di scharge be deni ed.
.
NONDI SCHARGEABI LI TY.
Ceneral Business and Financial H story of the Debtor.

Gerald Butler was in the real estate business in the 1980s and
the early 1990s, focusing on commerci al devel opnment, residential
apartments, and undevel oped land. He was a real estate broker, but
referred to hinself as a sal esman and devel oper

M. Butler was often involved on both sides of the nunerous rea
estate transactions that he participated in. Typically, he would
represent a seller as broker in a transaction; and, he would organize
an investnent partnership or corporation to purchase and own the
project sold. H's commi ssion on the sale would serve as his individua
investnment in the acquiring entity, and it would usually provide him
a controlling interest in the purchase.

M. Butler nmaintained a fanciful financial statenent in
connection with his business affairs. By Decenber, 1988, he schedul ed
nunerous interests in properties that |largely provided the basis for
a clained net worth of $11,000,000. A reasonable liberal estimate of
his net worth at the tine mght have been $3,000,000. A conservative
assessnent woul d have been nuch | ess.

H's interest in an undevel oped parcel of land in Hawaii, shown
on the Decenber, 1988, financial statenent, provides a typical exanple
of M. Butler's unrealistic assessnent of his financial condition. 1In

1987, M. Butler served as broker for the seller of this property,
known as the Lawai Hi ghl ands property. He also was involved in the
purchase. M. Butler successfully solicited seven other individua

i nvestors and formed the Lawai Hi ghl ands Land Corporation to acquire
the property. He becane the majority sharehol der of the corporation
by investing the real estate conm ssion that he earned fromthe seller
in the transaction. The property sold for $300,000. The record does
not di sclose the anmount of M. Butler's conm ssion

M. Butler clains that he nmade other contributions to Lawai Lands
Cor poration besides his commission on the sale. He testified at trial
that he invested up to $50,000 of his own funds in the corporation to
cover what he referred to as "shortfalls". And, he points to a
prom ssory note that he issued to the corporation for $285, 000,
executed on May 1, 1987. The note was to be payable, however, only at
subsequent sale of the property; and then, only out of profits or
di vidends that m ght otherw se be due himas sharehol der of the
cor por ati on.

M. Butler listed his personal equity in Lawai H ghl ands at
$2,612,500, in the Decenber 1988, financial statenment. Nothing of
signi ficance had been done with the property since its acquisition, and
it remained the corporation's only asset. The value that he placed on
his fifty-five percent interest was supposedly based on antici pated
i ncome that the property m ght have produced, assum ng full devel opnent
for highest and best use.

And so it was with nmost of M. Butler's schedul ed property
interests that nade up the bulk of his stated equity on the various
financial statements that he issued fromtine to tinme. M. Butler's
"equity" was, in large part, |leveraged "blue sky."

Dealings Wth Plaintiffs.

Not all of his interests were of margi nal value, though. In
August of 1985, M. Butler formed a partnership, Crown Partners 111,
with two other individuals, to purchase a comercial property, known
as the Crown Iron Wrks, fromthe Plaintiffs. Terns of the sale were
$151, 500 cash, and $1, 123,500 contract for deed. The property was a



quality office, warehouse and manufacturing facility. Crown Iron Wrks
generated sufficient revenues to service the debt against it, which
i ncluded two nortgages, taxes, and an additional contract anount.

Yet, Crown Partners IIl defaulted on the contract numerous tines
over the years subsequent to the purchase. Upon each default, the
Plaintiffs would serve a notice of cancellation on the partnership.
Typically, the defaults would be cured and the contract reinstated at
the | ast nonent, or other acceptable arrangenments would be made. But on the
seventh default, in March of 1989, the partnership could not
timely cure. By then, M. Butler was the sole partner in Crown
Partners |11.

Despite the fact that Crown Iron Wrks was arguably worth
$2, 200,000, and the total debt against it was just over $1,000, 000, the
Plaintiffs did not wish to take back the property. They chose to
negotiate with M. Butler for yet another cure, and for a restructuring
of the contract. This tine, though, the Plaintiffs insisted that M.
Butl er partially guarantee performance, and that he furnish thema
personal financial statemnent.

The statenment that M. Butler produced in the transaction was the
Decenber, 1988, financial statenent that boasted a net worth exceedi ng
$11, 000, 000. But, the copy that he furnished was inconplete, nopst
notably by the absence of the signature page. Nonetheless, the
Plaintiffs accepted the financial statenent and cl osed the transaction
That deal ended in default as well. The Plaintiffs eventually took the
property back, beginning in April of 1990, by obtaining the appoi ntnent
of a receiver; and, ending in May 1991, by cancelling the contract.

In 1992, the Plaintiffs sued M. Butler on his guarantee and
obtai ned a default judgnent against himin the ambunt of $192, 836. 68
for "waste" of the property, and for other liability of Crown Partners
[1l that had been incurred prior to the cancellation. M. Butler
filed for bankruptcy on Septenber 3, 1993. The judgnment has not been
col | ect ed.

The 11 U.S. C. Section 523(a)(2)(B) Caim

The Plaintiffs claimthat the financial statenent that M. Butler
furni shed themin 1989, was fraudul ent regarding his net worth; and,
that their state court judgnent is a nondi schargeabl e debt under 11
U S.C Section 523 (a)(2)(B). The statute provides:

Section 523. Exceptions to discharge

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or
1328(b) of this title does not discharge an individual debtor
fromany debt --

(2) for noney, property, services, or an extension, renewal, or
refinancing of credit, to the extent obtained by --

(B) use of a statenent in witing --
(i) that is materially false;

(ii) respecting the debtor's or an insider's
financial condition;

(iii) on which the creditor to whomthe debtor is
liable for such noney, property, services, or credit
reasonably relied; and



(iv) that the debtor caused to be nmade or published
with intent to deceive..

The financial statenent was fraudul ent, despite the contrary
assertions of M. Butler. But, that alone does not establish
nondi schargeability of the debt owing to the Plaintiffs. The
Plaintiffs nmust show that they relied on the fal sehood to their
detrinment. The Plaintiffs claimthat, had the financial statenent been
accurately represented, they would not have restructured the contract
in May of 1989. They insist that they woul d have taken the property
back instead. The claimis disingenuous.

The Plaintiffs did not wish to cancel the contract and take back
the property in 1989. They preferred to renegotiate the contract, even
in light of the nunerous defaults that had occurred prior to that tine.
Furthernore, the value of Crown Iron Wrks was $2, 200, 000, while the
total debt against it was no nore than $1,200,000. The Plaintiffs were
substantially over secured as it was, and they added to their security
by taking an assignment of rents in the transaction. The Plaintiffs
were well protected without M. Butler's guarantee.

The financial statenent served no purpose unrelated to the
guarantee. Plaintiff Norman Col detsky testified that the reason he
demanded a financial statenment of M. Butler was to assure that Butler
woul d have the ability to pay on the guarantee, if that should be
necessary. But the Plaintiffs accepted a purported financial statenent
that was six nmonths old; and, that was inconplete on its face, with the
nost notabl e om ssion being M. Butler's signature. More inportantly,
the Plaintiffs do not dispute that M. Butler arguably had a net worth
of at least $3,000,000 at the tine. The guarantee covered only such
default that might exist at the time of a contract cancell ation
Specifically excluded fromthe guarantee, was default that m ght exist
by exercise of the contract's accel eration cl ause.

The Plaintiffs' present assertion that they would not have
renegoti ated the deal had M. Butler represented his net worth at
$3, 000,000, is sinply not credible. Their vastly over secured
position; the limted nature of M. Butler's personal guarantee; and,
Plaintiffs' historical resistance to taking the property back; al
suggest that the Plaintiffs would have cl osed the deal regardless.

Al t hough the representation of net worth was materially false, the
Plaintiffs did not detrimentally rely on the gross overstatenent. They
woul d have restructured the contract anyway, had M. Butler represented
a nore nodest, and arguably defensible, $3,000,000 net worth.

M.
DENYI NG THE DI SCHARGE FOR FRAUD AND FALSE QATH
The Shifting Interests of JERO Partnership 11

M. Butler regularly fashioned byzantine deals, using an array
of partnerships and corporations, that often invol ved enpl oyees and
associ ates. Wile sone of these arrangenents were designed for tax
pur poses, others seened designed for nore m schievous purposes. Hi s
dealings with a property known as the G E. Building present an exanple
of the latter.

The G E. Buil ding was purchased in 1989, by JERO Partnership 11
a partnership initially consisting of M. Butler and a man naned
W Iiam Barbush. Each purportedly held a fifty percent interest in the
partnershi p. The purchase price was $850,000. The partnership paid
$150, 000 cash, and obtai ned nortgages in the anbunt of $700, 000 from



Banker's Trust Co. and First Trust National Association for the
bal ance.

In January of 1991, M. Barbush transferred his partnership
interest to Anerican Inland Corporation, a Mnnesota corporation
("American Inland, Mnnesota"). The corporation participated in the
transaction through M. Butler, who clained to act as its president.
The next nonth, M. Butler transferred his personal partnership
interest to an enpl oyee, Robert Hol upchinski. The partners of JERO
Partnership Il were now purportedly American Inland, M nnesota, and M.
Hol upchi nski. Each supposedly owned a fifty percent share.

In July of that sane year, M. Butler, acting as president of
American Inland, Mnnesota, transferred that corporation's interest in
JERO Partnership Il to Anerican Inland Corporation, a Col orado
corporation ("American Inland, Colorado"). M. Butler's son, who was
then thirteen years old, was the sol e sharehol der of American |Inland,
Col orado. Not surprisingly, M. Butler also signed the transfer
agreement as president of Anerican Inland, Colorado. JERO Partnership
Il was now supposedly owned by M. Hol upchinski and Anmerican Inl and,
Col orado, each a fifty percent shareholder. But, M. Butler nanaged
and controlled both JERO and its only asset, the G E Building. And
he treated both as though they bel onged to him personally.

In 1993, M. Butler caused JERO Partnership Il to appropriate a
$100, 000 fire insurance settlenent froma fire in the G E Building
and, tolend it to M. Butler. The nobney was not repaid.

The banks sued to foreclose their nortgages on the G E. Buil ding
in March of 1994, nam ng JERO Partnership Il and M. Hol upchi nski
personal ly. M. Hol upchinski responded by repudiating the earlier
partnership transfer fromM. Butler. M. Butler then negotiated a
sal e of the building for $350,000, and obtained a satisfaction and
general release fromthe banks for paynent of the same anount. In
negotiating the sale, M. Butler took back a five year |ease of the
building with an option to repurchase it for $700,000, all in the nane
of Anerican Inland, Colorado. 1In the neantime, M. Butler personally
receives a nonthly managenent fee in the amount of $2300 for managi ng
t he property.

The Objection Under 11 U.S.C. Sections 727(a)(2) and (a)(4).

M. Butler failed to disclose his interest in JERO Partnership
Il during a deposition taken by the Plaintiffs, in part to discover
assets, on Cctober 13, 1992. M. Butler also failed to nmention his
interests in JERO Partnership Il; the GE. Building; Anerican Inland
M nnesota; or, American Inland, Colorado, in his bankruptcy schedul es.
The Plaintiffs claimthat he fraudulently conceal ed a conti nuing
interest in JERO Partnership Il within one year prior to the filing of
hi s bankruptcy case; and, that he made a fal se oath or account in the
filing of his petition and schedul es by omtting his interest.

11 U.S.C. Section 727(a)(2) and (a)(4) provide, in pertinent
part:

Section 727. Discharge
(a) The court shall grant the debtor a discharge, unless --

(2) the debtor, with intent to hinder, delay, or defraud a
creditor or an officer of the estate charged with custody of
property under this title, has transferred, renoved, destroyed,
mutil ated, or conceal ed, or has permitted to be transferred,
renoved, destroyed, nutilated, or conceal ed --



(A) property of the debtor, within one year before the date
of the filing of the petition; or

(B) property of the estate, after the date of the filing
of the petition..

(4) the debtor knowi ngly and fraudulently, in or in connection
with the case --

(A) made a false oath or account..

M. Butler denies that he fraudulently concealed an interest in
JERO either before or in connection with the filing of his bankruptcy
case. He insists that he had no interest in the partnership. But in
the event that he did have an interest, he argues, it was only a
techni cal one, w thout value. Orission of JERO from his schedul es was
at worst an innocent mstake, he clains. M. Butler's denials and
assertions are not persuasive

The history of JERO Partnership Il, especially the pattern of
transfers of the partnership interests, leads to the irresistible
conclusion that M. Butler, at all times prior to the bankruptcy
filing, held the entire equitable interest in it. Despite his attenpt
at trial, M. Butler was unable to furnish any rational explanation for
the bizarre series of transfers that would indicate any purpose for
them ot her than to conceal his personal, continuing interest. Indeed,
the continuing nature of his interest in JERO Partnership Il, and the
conceal i ng purpose of the transfers, are so obvious fromthe record
that these matters are not worthy of extended di scussion

Intentional failure to disclose the interest in JERO upon inquiry
of a pursuing creditor within one year prior to filing, would
ordinarily be sufficient to bar M. Butler's discharge under 11 U S.C.
Section 727(a)(2)(A). But that is not how the clai mwas presented.
VWhile the Plaintiffs conplain of M. Butler's failure to disclose his
interest in JERO during the Cctober, 1992, deposition, they presented
and tried the claimon the theory that the failure to disclose resulted
i n a nondi schargeabl e debt under 11 U.S.C. Section 523(a)(6).
During oral argument, the Plaintiffs noved to amend the conplaint to
allege that the failure to disclose should bar the di scharge under 11
US. C Section 727(a)(2)(A). The Court took the matter under
advi senment at the trial and now denies the notion as untinmnely.

Conti nui ng conceal ment by M. Butler through the transfers
t hensel ves, within one year prior to the bankruptcy filing, supports
deni al of discharge under 11 U.S.C. Section 727(a)(2)(A). See:
Thebodeaux v. diver, 819 F.2d 550 (5th GCr. 1987). Intentiona
om ssion of his interest in JERO from schedules filed with the
petition, conpels denial of M. Butler's discharge under 11 U S.C
Section 727(a)(4). A debtor who conmmts a fraud upon the court,
whet her by false oath or otherwise, is not entitled to a discharge.
These all egations were clearly nmade, presented and proved at trial

M. Butler insists that the partnership interest had no val ue
and, therefore, he should not be held accountable for his failure to
disclose it. But the conplexities of the conceal nent, and his post
petition self-dealing of the interest, belie the assertion of no val ue.
Besi des, ordinarily, fraud committed on the court will result in
barring the discharge, even where the debtor marginally benefits from
the fraudul ent conduct. See: Paletine Nat'l Bank v. O son, 916 F.2d
481, 484 (8th Cir. 1990).

I V.
DENYlI NG THE DI SCHARGE FOR FAlI LURE TO KEEP RECORDS.



Lost in the Fog, Mst, and Mrrors.

M. Butler listed a negative net worth of $5,588,000, in his
bankruptcy schedul es. Although he clainmed to have had nunerous
interests that were curul atively worth many mllions of dollars in the
1980s and early 1990s, he kept few records to docunment his hol di ngs or
their dispositions. The records that exist are inconsistent and
contradictory in many instances. The disarray of records, and failure
to record many transactions at all, make inpossible an objective,
reliable, reasonable accounting of M. Butler's financial affairs
| eading up to his bankruptcy. These are a few exanples of the
contradi ctions and om ssi ons.

Lawai Hi ghl ands Corporation. M. Butler acquired his interest
in Lawai Highlands in 1987. Hi s actual cash invested in the property
was approximately $50,000. One year later, he valued his fifty five
percent interest in the property at $2,612,500 in a Decenber, 1988,
financial statement. A nonth later, in January 1989, M. Butler
assigned his interest in Lawai H ghlands to an individual named Roger
Tschida, one of the original investors, "for $150,000 in various |oans
and interest.” Then, two and one-half years later, in July, 1991, he
transferred his interest again, this tinme to an individual naned Teresa
Clancy, for $43,000 in debt satisfaction. M. Butler's tax returns for
the years 1989 through 1991, show a continuing interest in Lawai
H ghl ands, and do not reflect either of the transfers.

American I nland Corporation, a Mnnesota Corporation. In 1980,
M. Butler was the sol e sharehol der of American Inland Corporation
M nnesota. He changed the name of the corporation in May of that year
to AIC Corporation. Sonetine prior to 1988, a long-tinme acquai ntance
and busi ness associ ate, Theodore Johnson, becane a sharehol der in Al C
In Cctober of 1988, M. Butler relinquished his shares, and M. Johnson
becane the sol e shareholder of AIC. M. Butler had no connection of
record with AIC since that tinme. H s use of American Inland
Corporation, Mnnesota, to receive the transfer of WIIiam Barbush's
JERO Partnership Il interest in January of 1991, seem ngly makes no
sense; nor does M. Butler's designation of hinself as president of
American Inland Corporation in the transaction, seemto make sense.

The Theodore Johnson - Gerald Butler Connection. The business
rel ati onship and deal i ngs between M. Butler and Theodore Johnson
remain the greatest nystery concerning Gerald Butler's financial
affairs prior to bankruptcy. Apparently, M. Butler and M. Johnson
knew one anot her since grade school. They were friends and busi ness
associ ates. The two were involved in numerous investnments together
valued by themin the mllions of dollars. Yet, few records were kept.
Those that have surfaced are inconplete and i nadequat e.

Most of their joint arrangenments were undi scl osed and unrecorded.
Typically, the ventures would invol ve an understandi ng that they would
di vide equally any of the profits that would result frominvestnents
they made together. The relationship between M. Butler and M.
Johnson in these ventures was outside the paranmeters of the partnerships or
other entities that were publicly presented in the
transactions. The relationship was a closely guarded secret. No one,
ot her than thensel ves, knew of their joint involvenment in particular
i nvestnments fronted by only one of them There exist no docunments that
evi dence the details of these arrangenents or the property that was
i ncluded in them

In January of 1990, M. Butler and M. Johnson decided to settle
their joint affairs. Though they acknow edge that they entered into
an agreenment termnating their business relationships, neither M.

Butl er nor M. Johnson has been able to produce a final, executed copy



of any written docunent nmenorializing the settlenent. M. Butler did
produce an unexecuted, nmarked-up copy of a document purporting to be
an agreenent between the nen, entitled "Partnership Term nation and
Stock Transfer Agreenent” ("Term nation Agreenent").

But, he insists that the Term nati on Agreenment was sinply a
"wor ki ng docunment” for discussion purposes, and that it was not
i ntended as a final resolution of the business rel ationship.
Nonet hel ess, the Term nati on Agreenment identifies and provides for the
exchange of interests in thirteen properties and two corporations in
which M. Butler and M. Johnson agreed to settle their respective
rights and interests.

The details of the actual settlenent are not nenorialized and
have not been explained. But, according to both M. Johnson and M.
Butler, the resolution involved nore than settling the thirteen
properties and two corporations. They insist that four prom ssory
notes in favor of M. Butler in the total amount of $777,500, were also
cancel l ed. The notes were issued in 1987 by either AIC Corporation or
M. Johnson, and were payable on demand. None of the notes were
referred to in the Term nati on Agreenent.

There exi sts no tangi bl e evidence that the notes have ever been
paid, satisfied, or cancelled. M. Butler's federal tax return for
1990, reflects none of the settlenent transfers, paynents,
sati sfactions, and cancellations, whether identified in the Term nation
Agreenent or described by M. Butler and M. Johnson in their
testi nmony.

The Objection Under 11 U.S. C. Section 727(a)(3).

The Plaintiffs seek judgnent barring di scharge under 11 U S. C
Section 727(a)(3) for failure by M. Butler to keep adequate records
of his business affairs. The statute provides:

Section 727. Discharge
(a) The court shall grant the debtor a discharge, unless --

(3) the debtor has conceal ed, destroyed, nutilated, falsified,

or failed to keep or preserve any recorded information, including
books, documents, records, and papers, fromwhich the debtor's
financial condition or business transactions m ght be

ascertai ned, unless such act or failure to act was justified
under all of the circunstances of the case;

M. Butler is a sophisticated busi nessman, who clained to have
interests valued in the millions of dollars during the 1980s and early
1990s. Absent sone ot her reasonabl e explanati on, one can only concl ude
that his failure to keep adequate records was intentional, so that his
true financial condition and the true nature of his business
transactions could not be readily ascertained. No other reasonable
expl anati on has been of fered.

M. Butler's failure to keep adequate records of his business
affairs has certainly not been justified under the circunstances of the
case. Indeed, under the circunstances, failure to keep adequate
records should bar his discharge pursuant to 11 U S.C. Section
727(a)(3). See: In Re Pulos: 168 B.R 682 (Bankr. D. Mnn. 1994).

V.

DI SPOSI T1 ON.



Based on the foregoing, it is hereby ORDERED:

1) Plaintiffs' motion to amend Count Il of their conplaint is
deni ed.

2) Cerald Butler is entitled to judgnment that his debt to
Plaintiffs Norman Gol detsky and Percy G eenberg is not nondi schargeabl e
under 11 U.S.C. Section 523(a)(2)(B);

3) Cerald Butler is denied his general discharge in his
bankruptcy case 3-93-4300, pursuant to 11 U S.C. Sections 727(a)(2)(A),
(a)(3), and (a)(4).

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

Dated: April 17, 1995. By The Court:

DENNI'S D. O BRI EN
CH EF U. S. BANKRUPTCY JUDGE

(1)

The 11 U.S. C. Section 523(a)(6) claimwas dismssed at the
conclusion of the Plaintiff's case in chief, and will not be dealt
with in this opinion.

(2)

M. Butler |later purportedly conveyed his entire interest in Lawai
H ghl ands Corporation in 1991, along with other property, in satisfaction of
a $43,000 obligation

(3)

Al t hough the record is not clear regarding the reasons for the
nunerous defaults, it appears that the revenues produced by the property were
diverted to other, nore specul ative, projects, generally to keep them
af | oat .

(4)

M. Butler's Decenber 30, 1988, financial statenent |isted the
property at a value of $2,200,000. The statenent was furnished to the
Plaintiffs in connection with restructuring the contract for deed in
1989. The Plaintiffs, who had special know edge of the property,
apparently believed the value to be accurate at the tinme they received
the statenent. And, while they challenge the accuracy of the financial
statement in numerous other respects in this proceeding, they have not
chal | enged val uation of the Crown Iron Wrks property.

(5)

def aul t
at any subsequent cancellation. 1t specifically excluded liability for
any amount that mght result from accel eration of the debt.

(6)

The record does not account for the entire anmount of this judgment.
Approxi mately $75,000 was for such things as misappropriation of rents
after the appointnent of the receiver; damage to the facility that had
resulted fromfailure to adequately maintain the property; failure to
pay certain utility bills; and attorney's fees incurred by the
Plaintiffs in the receivership litigation

(7)

M. Butler insisted at the trial that the financial statenent
actual ly
understated his net worth by close to a mllion dollars in 1989, when
it was furnished to the Plaintiffs.

(8)

The guarantee was limted to paynents and other obligations in

Apparently, M. Barbush had put up the $150,000 cash for the



pur chase.

M. Butler testified that M. Barbush had been paid $168, 000 by the
partnership as of January, 1991, and sinply wanted out of the
partnership. The explanation is sonmewhat |acking in that it

does not account for why M. Barbush would sinply wal k away from a
presumably valuable interest in return for nothing. Apparently, the
only consideration for the transfer was the buyer's assunption of the
seller's share of the liabilities and obligations of the partnership.

(9)

According to corporate records, Anmerican Inland, M nnesota, did not
exist at the time. Its nanme had been changed to AIC Corporation in
1981. M. Butler was not an officer or sharehol der of record in AIC
Corporation in 1991
(10)

M. Butler testified at trial that the consideration he received
for the transfer to M. Hol upchi nski was satisfaction of a $54, 000
note; and, waiver of conm ssions and managenent fees that he owed to
M. Hol upchinski in the anount of $18,000. M. Hol upchinski [Iater
repudi ated the transfer after the nortgagee banks naned hi m personal |y
in a foreclosure action on the G E. Building, seeking a deficiency
j udgnment agai nst him
(11)

M. Butler continued to claimhis interest in the partnership, and to
schedul e his passive |osses, on his personal federal income tax returns
for 1991 and 1992
(12)

M. Butler used the proceeds of the "loan" to pay a settlenment to the
Chapter 7 trustee of a Col orado bankrupt project that he had been involved in,
known as Grand on Avon. The settlenent was a resolution of clainms by the
trustee that M. Butler and M. Barbush had m sappropriated funds of the
debt or -

i n-possession while the case had been pending in a Chapter 11 proceedi ng.
(13)

11 U.S.C. Section 523(a)(6) provides that a debt for willful and
malicious injury to another, or to another's property, is nondi schargeabl e.
(14)

In this case, continuing to conceal and self-deal the interest after
the filing should bar the discharge under 11 U S.C. Section 727(a)(2)(B) as

well. But the Plaintiffs did not seek to bar the di scharge under that section
of the statute.
(15)

M. Johnson testified for several hours at the trial, unfortunately
wi thout credibility. He presented hinself as recalcitrant, antagonistic,
evasi ve, and generally hostile to any significant questions involving his
financial dealings with M. Butler. He provided no nmeaningful, reliable
i nformation regarding his dealings or relationship with M. Butler



